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Decedent, a writer employed to produce a recruiting film for
the United States Air Force, traveled from air base to air base by government
plane. Before embarking on a flight he signed a release purporting to relieve
the government from liability for its own negligence in the event of an
accident to the plane. The plane crashed with fatal results. Plaintiff, his
widow, brought an action against the United States government under the
Federal Tort Claims Act to recover for his wrongful death. The United States
District Court for the Southern District of New York, held that the benefit
received from his transportation by Air Force plane was not gratuitous, that
he had given consideration, and that the release was invalid as being against
public policy. Rogow v. United States, 1.73 F. Supp. 547 (S.D.N.Y. 1959).
It has been said that no person may validly contract against liability for
his own negligence.' However, the statement is broader than warranted by
the decisions, as there are situations-discussed hereafter-wherein such
contracts are judicially upheld. Contracts exempting a person from liability
for his future negligent actions are generally held invalid only where (1) they
are violative of public policy' or (2) where the negligent conduct is violative
3
of the law.
An analysis of the public policy decisions indicates that contracts against
liability for negligence are not upheld where the interest of the public requires
the actor to perform an act or duty with reasonable care, 4 or where the
contracting parties do not stand on a footing of equality. 5 Hence contracts
exempting public carriers, 6 employers,7 warebousemen, s and banks' from
such liability have been ruled invalid.
But where considerations of public interest are not involved the validity of
such releases have been upheld. 16 Thus, such agreements have been upheld
where they involved independent contractors." However, such bargains ar
1
not favored by the law, and if possible are construed not to confer immunity. "
North Dakota has taken cognizance of these problems and passed legislation defining the public policy of the state in this regard. 1 3 It seems that in this
state a release of the type found in the instant case would be against public
policy and therefore void.
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